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IN THE SUPREME COURT OP BELIZE, A.D. 1999k

ACTION NO. 425 ADOLPH D* LUCAS SR
Attorney-ftt'Law

Notary Public

IN THE MATTER OF RHETT FULLER
awaiting an extradition hearing'

a prisoner

AND

IN THE MATTER

Indictable Procedure
of section 68 of the

Act

before the Hon.
Chief Ju3tice Abdulai Conteh.

Mr. Kirk Anderson for
Edwin Flowers

the Respondent.

the Applicant.
Acting Solicitor

Mr.
S.C.,

General for

DECISION

This matter arises out of

section 68 of

Petition for

the Indictabl

a

bail
pursuant to

e Procedure
Act.

At the conclusion of the hearing

and having considered

of this
application on 16 June 2000

the
submissions of

counsel who
appeared for both the

Applicant and the

represented by the

Respondent, the latter was

Solicitor-General,

Instructions,

who indicated
to the court that. on

he was ● not
opposing the

following orde

application, I
consequently made the

rs :
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i)
That the Applicant

in the sum of $50,000

in like

be admitted to bail

with two sureties

sum;

ii)
That the Applicant is to

police j

Friday at 10

relating

concluded;

report to the

rn Belize City every Monday and

a .m. until the proceedings

to him in this matter are

iii) That the Applicant j

the police all

IS to surrender to

travel documents in his

possession;

iv) That the Applicant shall reside and

continue to reside at No. 62 Cleghorn

Street, Belize City until the

proceedings relating

matter are concluded;

to him in this

V) That this Order is to be notified

every border

to and

posted at

post throughout
Belize.

i then intimated that I would ni
give my reasons

later. I now propose to do so.

The Petitioner Rhett

19 October 1999,

of the

Fuller by his petition dated
petitioned this Court

to be admitted

pursuant to

of the Laws of

Belize,
to bail until court actions
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^®J-ating to

in Belize,

his case are

concluded before the Courts

Although the
^PPiication

October

Court then

1999,

itself that

beforeWas
cJated the19

the face

had

it WasOf the

entangled -i

since

evident

Applicant

legal

Petit!on
been

process

the
an the

“achinery

October

cant

Of the
about

that day,

brought

21st

bbe Appii

before

morning of

arrested

^®"ied him

proposed

the

November

1998.

states that

Magistrate

Applicant's

np before

1 on

On the

and he Was

*^be Chief
bail Whopending

ion then

Magi

3 hearing

scheduled

of the
^xtraditi

/
toBelize come

strate Court No.1998.
13

In
November 1998, the

ApplicantPetition,

Applicant

States 1

^n Order

the Chief in his
^^gistrate

lawfully

the United

the made

that hecould

Florida i
beState

there

alleged

extradited to
States

^^elation

of
the

to ofstand America

to the

trial for
murder in

harry Miller.
^nurderA

Of one

Pres
umably

for

since then,
as he

^^e Applicant
states i

Order

applied

custody,

shortly

Magistrate,

e Writ Of

his

bad been J

Petiti

further an

fn hisafter
making

Attorneys

ion.

Chief

the

by the

bo this

his

Court for
to 7

issue in
order torelease from securecustody.
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The
Gerpijs

Rivero who

application was
heard by

Justice John

view.

most
unfortunately, in

died before

my
and

very lamentably,

on the application,

in his Petiti

rendering any

therefore

circumstances

judgment

The Applicant
surmised i

on that in the
it

was likely that all the i

application would have
^gain by another

least

issues relating to his

to be heard all over

judge of thi

judge

s court
' or at the very

another such
would have

application

to renderjudgment i
ru relation to his

for the said
of Bahms.

It was perhaps thi
s unfortunate and indeterminatestate of affairs and the

concatenation

that have

of events
^ will show

application for

as

shortly,

bail by the

prompted the

■Applicant.

current

A certain

Applicant's

before the

vicissitude

progress,

Courts.

seems to have dogged the

applications,

untimely snatched

ut least of his

In the
case of his

cy hand of death
application.

Justice Rivero

In his bow

the i

away. In the
case of the other string

release,

-ustody, he launched
around,

for his shot to

temporarily from c

secure his
perhaps albeit,

this Petition. But this

statutory impedimenta i
Of his

time
there was a

in the
way towards a

resolution
application i

in the shape of

This provides
s as follows:
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w T/ie;wmy vestedm anyjudge fyMa/esty's C^mt nf/us/fce

/n fng/and,r/ad,Y /n t/,e d/scAage nf7ny/fg/uW arm/na/tvAen naf

camryed out nf tAe Ond-d Kingdom mWn two nmniAs n/kr-Ais

hcTcSy wsfedm m<7y m

^/s {a?mfry./.c Bc//zeJ i^ea:cr^dse</m/y fy ffye C/i/ef/i/stfcr:

Ci^fr;m/tta/mdrr the Acts

This provision,

earlier determinati

in effect. prevented

Petition,

quondam puisne

that the

notified

presumably the Applicant's Attorneys and

for the Respondents,

was precluded from dealing with
accordance

section 5 of the Extraditi

an

ion of the Applicant's

Elrington
For Mr. Justice Wilfred

judge of this Court, notwithstanding

set before him andmatter had been

the parties,

the Solicitor-General

December I999 that he

the

.argued,

on 6th

matter in
with the above quoted

ion Act.

This was how the matter came before

Applicant and

mej and having

the Solicitor-

heard
counsel for the

General, and after careful consideration I made the
Orders I did on 16 June 2000.

Let me however set the whole application in

provisions.

Laws of Belize this

as Chief Justice.

perspective against the
relevant legal

By section 5 of Chapter 88 of the

application came within my docket

This
same section talks

the discharge

about the
powers relative to

of
any fugitive when

(for which

not
conveyed out

of the U.K.
now, of course.

5
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mutandis, should read Belize) within two months after

For thehis committal under the Extradition Acts.

of this application, I set out thepurposes

provisions of section 12 of the Extradition Act 1870;.

Discharge of persons apprehended12.

of (Unitedconveyed outif not

Kingdom/Belize) within two months.- If the

fugitive criminal who has been committed to

prison is not surrendered and conveyed out

of the (United Kingdom/Belize) within two

months after such committal, or, if a writ

of Habeas corpus is issued, after the

decision of the court upon the return to the

it shall be lawful for any judge ofwrit,

one of Her Majesty's Superior Courts at

(Westminster/Belize), upon application made

to him by or on behalf of the criminal, and

upon proof that reasonable notice of the

intention to make such application has been

given to a Secretary of State, to order the

criminal to be discharged out of custody,

unless sufficient cause is shown to the

contrary".

Although not stated in his Petition or in any

supporting Affidavit thereto, counsel for the

Applicant in urging the petition on the Court

informed me that there had been a previous

application by the Applicant for bail in Action
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No.
429 of 1998 before

Counsel then

notwithstandi

Meerabux j,,

larged the Court

refusal,

t>ut this was

refused.

to consider
that

ng that
there was ●a

material difference iin the circumstances

so much time had

of the

present application,

but

namely,
elapsed

nothing has progressed Since then and the

Applicant has in the

well over

meanwhile been i
m custody for

a year and a half.

Indeed,

Court that his i

application

the Solicitor-General i

- instructions

confirmed that the

quite

informing the

oppose the

Applicant had been in

in

were not to

custody for
some time

pendir>g extradition

also bothered

as a result

proceedings,

Attorney-General,

drawn-out

This, he said,
the

therefore
of the long

nature of the
proceedings,

ing granted to the

he was not

oppose to bail bed
Applicant.

Without attempting to

apportioning blame

even consider

for the

attributing

that is,

this Court

or

delay,

IS the duty of

if

anyone is blameable,

however to

it i

consider the Appiloenf, petition d
circumstances

exercise the discretion

- in all

judicially

me in the matter by

the
of this case and

vested in

law.

I am mindful

taken into

of the fact that

sometime in 1998 i

extradited to Florida,

the Applicant

in an endeavour

United States of

was

custody

to have him

7



r" America to stand trial in that country

which the Applicant

Petition had been preferred

This fact

between this

dn allegedon

murder charge
states.»

in his

against him since 1990.

necessarily impinges on the relationship

country and the United States. Although

extradition is. —excelleT^gip, a matter for the

foreign relations of a

States'

country and it is,

governed by treaty;

provisions

in inter¬

relationship,

through the

municipal (domestic

itself is implemented

it is

however.
of a State's

or national) laws that the

usually in

treaty

an Extradition
Act,

In Belize today,

independence,

for the

notwithstanding the passage of

time since
there IS yet to be

legislated
country an autochthonous

Extradition Act. Thus, even though there is on the

in Chapter 88 of the
Statute Book an Extradition Act

Laws of Beli
it contains only

Kingdom Extradition Acts

ze.
a cryptic rendition

of United
1870 to 1932

including the Counterfeit Currency (Conventi
1935,

-ion) Act,

Acts for Belidenoting the Extradition

and given the i

as

ze.

In my opinion,

the subject in

- increasing importance of

the fight against transnational crime,
it is about time Belize had a modern and

comprehensive statute.

A modern and

I am certain,

effective extraditi

comprehensive Extraditiion Act will,

ensure that Belize will have iin place

ion provisions and procedures which

8



a

will assure national, regional and global interests

going fight to make the world
in the on-

a safer place

capableare of achievement.

the rendition

This will greatly
facilitate

for trial of accused or

criminals in the place where the offence was or

alleged to have been committed. it should always be

the delivery by

criminals;

remembered that extradition is

government to another of fugitive

persons accused

justiciable i

one

that is,

crimes committed andor convicted of

in one
country who have fled

country.

to or are

found in another

At all times material

the Extraditi

London between the

United Kingdom that

contained i

to this application it was

1972 concluded i

United States of America

ion Treaty of June .8,
in

and the

was relevant,

in United Kingdom Treaty

was by an Exchange

annexed thereto.

This treaty is

Series No. 16

(1977) and
of Notes dated 21st

made applicable to

operational here by the

ca (Extradition) Order

in Statutory Instrument 1976

October 1976 and

Belize and was made
United

States of Ameri
1976 contained

No. 2144.

However, g3C

I inquired of learned

parties during the hearing of this
counsel for the

application to theas

applicability of the

Extradition

Slid—ths—gQve.rniff.Qpf

recently concluded

gpvernmenf of

between the twoon 30th March 2000

9



a

-.4,

f
\

s



- 9jmi^

countries. It was common ground between the parties

that this instrument was not as yet operational and

that it was the 1972 treaty between U.S.A. and the

United Kingdom that was the extant and applicable

instrument.

It is worth however to note that this instrument

contains no provision for refusing or granting bail

to persons who are subject to its process.

Also, the Extradition Act in Chapter 88 and its

cryptic incorporation of the United

Extradition Acts 187 0 to 1932

Kingdom

including the

Counterfeit Currency (Convention) Act, 1935, does not

deal expressly with the question of bail; although it

must be stated here, contrary to a general

a committal magistrate before whom amisconception.

prisoner is brought for the purposes of extradition,

has it seems,

bail.

the power to admit the prisoner to

his jurisdiction depending in each case upon

the terms of the treaty with the foreign requesting

State - See Notes on section 9 of Extradition Act,

1870, in UaL p at pageSS/.

This may well explain why the Applicant has

sought recourse to (^fthe/nJfOtiAkPrac^diinActOnpjAr

This provides as follows:
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0^//rt
>#' arjy t/m.e

/ftrsm, r^rt/er/i/m, H'/ie^/u7 -/,f/,as A

C^/

‘’'7 cfa„ aca,se^

fyA,
rc/7

The
question of

granting bail i
circumstancesin

involving extradition
proceedings or

analogous
proceedings ha s long confronted the Courts.

<^C/Off;yy 1.7: ^//and

It first
arose

f/^Sj
^Q.B ^/sj. Thi s was

a case under the Fugitive Offenders
Act 1881 and not

strictly a case of
extradition,

Twenty-four years later

CC332J
the i

issue arose this time i

under the Extraditi
rn full bloom, as it were,

ion Act 1870.

In both
cases however,

power of the Court

the Courts found iin favour

In

power of the

■ ● ■ ‘’/^¥tA^sa/utary„ati,nrwA/cAAas

<xercfs^</Ay Coiyr,f

iTmtentf/n^ ^ fnA^ryhe m't/i n

^/K^ceoffAeAa."

of the
to grant bail.

(supra) Lord Russell,
Court to

CJ described the

grant bail as

scf ve/jcrMe
A/sCff/y anc/wA/cA Aas Aee»

a

so

/t is

/mp0Ss/AA fy suyT^sc tAat tAe Lc^s/aA.r,e

^^'^‘^‘^^tAat/„tentAanc/earan<AJ/sAAa
f,t H'oui/not

O/J

In
(supra) , Lord Hewart C. J.

Was able to
●dispel the

by the

notion
supposed to have been

contended for

- in no case

question of bail

Attorney-General i

under the Extraditi

in that case that i

ion Acts is the
to

11



be considered. He stated however that where a case is

uadiT the Ex^aeh’tfansActthat is, fa add/tfaa ta the acrraafcaastdoatfan wh/ch

^uts(/M ofbai,/ an aMdm^ed/cnti/ue to thefra thata treaty has been mat&

wttha/are/^ camtry”

tc a

Although bail was in fact refused in these two

they have featured regularly in discussing the

availability of bail

cases,

in extradition proceedings.

To my mind, these two cases although recognising

may be available

proceedings, established the

that bail
extraditionin

principle that in

exercising the discretion to admit to bail,

should be extremely cautious due

the Court

to the fact that

extradition proceedings involve treaty relationship
with foreign countries, In the words of Wright J.

in SpMshary (supra) "under the ExtractionActs the/wisd/oion depends fn aO

treaties withfrrti^ countriescases an

Locally here in Belize have thewe

decision of this Court in Rc Cardan tp 77fi

mine (Sir Clifford Innis C.J.)where a predecessor of

stated at page 223:

t . . a/thoup'h the disaetion to^anthai/fn such cases (Extradition)

exists, no case has been addin which it has been exerdsedinfvourof
the app/tcant’i

12



In this particular case,

was committed to

it may be recalled

prison in

the
Applicant, who

proceedings for

magistrate for Belize i

extradition

fraudulent
conversion before

judicial district.

the

to await his

applied for

Court.

surrender to the

bail.

authorities to Mexico,

was refused by this
The application

This leads
me to pose this

invariably in extradition
question: Ought the

proceedings to refuse

authorities does

Court i
t

I bail? An
examination of the

not
seem to disclose

other

any clear cut
answer one way or the

discretion
apart from

Court in the
recognising the

of the

matter,

in (supra) :

But
as Sir Clifford Innis

' * Aas cffy/

C. J.

In my view,

is safe to

should in

cautious

it seems to be

say that at the

the
position that it

the Court

extremely

very least,

proceedings
extradition

even chary in

be

granting bail.

In Belize however,
such

there is no general

Act 1976

however,

the

statute

of the United

statutory

on
bail,

as the Bail

Kingdom. There are
some

'provisions
relating to

Juvenile

matter.

Offenders Act -

For
example.

Chapter 94

of children

section 4 of the

of the Laws of Belize
/ provides for bail

who
and

young

specifically

persons
are

arrested. More

the Indictable Procedure

13
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~ Chsptsr 93 of tli6 Lsws of B6l.d.z6 provici© for

. the issue of bail generally, but section 10 of the

Criminal Justice Act 1992 - No.

Act

26 of 1992 expressly

in Part IV puts limitation on the right to bail in

certain cases before the Magistrates Courts,

worth noting however that by Act No.

Criminal Justice Act 1994,

statutory discretion was granted to Magistrates

^ the grant of bail, but then only for special

to be recorded in writing.

It is

6 of 1994, the

in Part 111, an express

as to

reasons

In the circumstances, I am ineluctably drawn to
the conclusion that

guA- geqerAg, and must be looked

light of its

directive statutory

every bail application is in fact

at and examined in the

own facts and circumstances,

provisions,

guidance from the authorities

Absent

can only seekone

bail and try to

principles.

on

apply by analogy any deducible

from the irreducible

Apart

minimum that bail is intended to
ensure that the

himself whether to take his

of extradition for his

factor

person granted it must present

purposes

committal for extradition,

trial or for the

no

one
be saidcan to be authoritatively

of the myriad issues and factors a

necessarily bear in mind in deciding to

on the issue of bail.

determinative

Court must

exercise its discretion

However, in extradition cases, because

policy considerations and the

Of foreign

operation of the maxim

14



pacta sunt servanda, agreements must be observed,

the Court must be chary in admitting a person who is

the subject of extradition proceedings to bail. For

extradition in the of things,natureis,

quintessentially between States and often regulated

by treaty and everything possible should be done to

adhere to a treaty's provisions and obligations.

It is however without question that the issue of ^

bail is fundamental not only for the liberty of the

individual but also, in the round, for the proper

administration of justice. The grant of bail affirms

the presumption of innocence that should underpin any

fair criminal justice system. But at the same time,

an abuse or misuse of the institution of bail has

inevitably, serious and deleterious consequences for

justice and its due administration. If persons out

as it were, go on the lam and thereby

not be available to stand their trial.

on bail could,

or in the case

of extradition proceedings, put themselves beyond

reach for rendition to the requesting state, this

will not only stultify the administration of justice

but also harm international cooperation between

states in the fight against crime.

These considerations no doubt influence the

courts in considering applications such as the

instant one.

15



However, the institutionyr

of bail itself IS

vital part of thea due administration of

justice. In this regard, I would like to reiterate

and adopt the factors succinctlyso but.

eloquently stated by the late G.B. Singh J., of

this court in 1992 in Action No. 229 of 1992, In The

Matter of Carlos Caveza, Zianiga, Antonio

—Jiaasi—Carlos ,

trial AND

Prisoners awaiting

^ ^ Matter of_ section qZ yie

Xndictet>Xe Procedure Act (unreported) .

The factors Singh j.

should consider in

stated that the courts

bail applications are as follows:

a) that bail is not a privilege but a right and

should not be refused unless for compelling

reasons,

b)
accused person is innocent until he j

proven guilty,

an

IS

the remand inc

custody of an accused person

eventually acquittedwho is
may result in

such accused
person having been unjustly

deprived of his liberty,

d) accused person is

before conviction by

of bail and

an
not to be punished

the wilful withholding

16
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the granting or withholding of bail liespr e)

within the discretion of the judge or

magistrate providing however that such

discretion must be exercised judiciously and

not capriciously or according to the whims

and fancies, likes or dislikes of the person

presiding.

There is also, in my view, an important ●/

consideration that a Court in Belize in considering

an application for bail should or ought always to

have in mind. This stems from the provisions of the

national Constitution. There is, in my view, in the

national Constitution of Belize, a presiimpt^on in

favour of the personal liberty of the citizen. This

presumption is hedged around by various safeguards to

ensure that no one should loose his or her liberty

except in a clear case as enjoined by the law. Sat/a/7

5subsectian f/)ot the Constitution states:

// peryan s/m//mt /je c/epnvedafh/spersona/ //^a-fysaw as may /e

aat/ior/zed/y/aw/a any ofthe^//ow/np cases...''

It then proceeds to itemize the ten instances (a)

through (j) when the law can sanction the loss of

personal liberty of an individual.

And sj/Ssectfon (2) goes to stipulate theon

entitlement of any person who is detained or

17
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arrested. That is to t.

say, he or she shall,

to be informed

than forty-eight hours, in a
●

reasons for his

entitlement

with a legal

case of a minor,

adequate

on

detention or arrest. be entitled

promptly, and not later

language he understands,

detention;

of the

arrest or
of the

to

communicate without delay
practitioner of his

with his

opportunity

and in private

choice or in the

parents or
guardian and to have

to give instructions to the

of the entitlement

legal
practitioner of his

informed

choice;
to be

arrest of his right to

a legal practitioner

immediately upon

communicate and in private with
of his choice or if

a minor with his

entitlement to the

parents or

guardians of his

habeas
remedy by way of

validity of his
£223205 for determining the

detention.

r’-.z

provides that any detained or arrested

' be brought before

in any case not later

arrest or detention.

person who is not released

a court without undue

than

delay and i

seventy-two hours after

Of significance for the purposes of bail

—CSl which
applications,

stipulates

of

JlPOn

bsAUff ahouiz

in
n»y view_,

—sn.tAtiemenfc

-BSXffOn ffftp f,

SSSpAcAon Of_ havir.^

is

18
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1SK..9U4 Aa_not tried vithin
A-geagQjtaahle cfime. But

this subsection contains an important nrovlso or

saving bail
on reasonable conditions for *a

person arrested or detained and who

within

is not tried

—UOi^—prejudice

May be broug^ht aaainati

a reasonable time.

That is to say, this

not of itself preclude

proceedings that may be taken

person that may be granted bail.

fintitlement to does

prejudice any further

later against the

or

This Court cannot be

considerations

circumstances of this application.

unmindful of these important

in the
constitutional

particular

The applicant

before the Chief

October 1998 and the

was taken into
custody and brought

morning of 21stMagistrate on the

process for his extradition

has been beset by

far

from concluding,

after another,

detention

one vicissitude

As a
consequence he has been

nearly twenty months.

in

for

I am not

Solicitor-General insurprised that the learned

circumstances
the

could not. properly,

grant bail to the

fulfilment

oppose this

application to
applicant. This

grant, in
of the constitutional

entitlement of the

prejudicial

authorities

Applicant,

any further

may be minded to bring

is not in any event

to
proceedings that the

against him later.

19
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For now, let ttie Applicant Rhett Allen Full
I

on the terms and conditions I had outlined earlier.

er go,lif

’■<7

A. 0. CONTEH

Chief Justice

Dated: 28th June, 2000.
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